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Flexible Construction of the Compensation for Damages
Zheng Xiaojian (Xiamen University)

Abstract The purpose of the principle of full compensation is to achieve compensation function. There-
fore, the traditional damage law establishes the principle of distinction between constitutive elements and legal
effects, as a result of which damages will not be affected by degree of the basis of liability and finally a certain
judgment pattern as all-or-nothing approach is demonstrated in effect. However, there is fracture of value and
self-contradiction in terms of the underlying logic of this approach, so it is difficult to properly coordinate the
tension between freedom and security and probably cause some extreme results in specific cases. In modern
times, with the complexity of social relations and the diversification of interest claims, the methodology of
valuation has already gradually changed from the invariability in the modern civil law to the suitability in the
contemporary civil law. Therefore, it will be a necessary and feasible solution to the conflict problem among
different legal values in such a pluralistic society to abandon the principle of distinction and to make a flexible
evaluation of damages suitable for specific cases, which is based on a comprehensive consideration of different
constitutive elements such as the degree of fault, the extent of illegality and the probability of causation, etc.

Key words principle of full compensation; compensation for damages; flexibility; constitutive elements;

legal effects
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